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Rajni Aggarwal aged aboyt 60

Aggarwal R/o House N 956
City, Haryana-134003

years W/o Dr. Viveka Nand bo
» Sector-7, Urban Estate, Ambala

...Appellant
 Versus

Janta Land Promoters Lumted SCO No. 39-42, Sector-82, SAS
Nagar, Mohali, Punjab- ]40300

....Respondent
Kk
Mr. Pawan Mutneja (Sr. Adv) with Mr. Shubham
Aggarwal and Mrs. Suksham Aggarwal, Advocates for
the appeilant. C

Mr. Ranjit Singh Kalra, Advocate for the respondent.

Present; -

CORAM: JUSTICE MAHESH GROVER (RETD.), CHAIRMAN —

. SH. S.K. GARG DISTT. & SESSIONS JUDGE _
(RETD.), MEMBER (JUDICIAL)

ER. ASHOK KUMAR GARG, CHIEF ENGINEER
(RETD.), MEMBER (ADMN./ TECH.) -

UDGMENT: (JUSTICE MAHESH GROVER (RETD ), CHAIRMAN)
(Differing)

[ have read the order written by Sh. Ashok Kumar Garg,

—

esteemed Member on the Bench and 1 respectfully beg to

differ.

2. Though the facts and pleadings have been set out

therein. more than elaborately, yet for the sake for brevity
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j i nt opinion I propose to write my
ko as also for my divergent opinion I prop |

] 9 18:5:
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%.;a. own order which is as below.
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3.  The pleadings

been eXtracted in the.

Appeal Na. 69 of 2022

‘2/

need not be get out again as they have

cider of Sh. Ashok Kumar Garg and

be read into this order as well.

Some of the factg which come out unscathed from the

controversy can be summed up as below:-

iii.
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That a plot of 200 sq. yards was booked in the year
2005, even when the project had yet to be
formalized. The facium of booking of this plot is

conceded as is also the rate of the plot i.e

Rs.11,500/- per sq. yard. Concededly, ﬁothing took

place for as many as 7 years till the year 2012 when
an allotmenf letfcer was issued qua plot No. 144
measuring 250 sq. yards instead of 200 sq. yards
the allottee had aspirerd for and carried an énhanced
rate with regérd to the additional area of 50 sq.

yards.

This price of additional area was fixed at
Rs.27,000/- per sq. yard thereby inflating the total

price of the plot considerably.

The installmeni schedule was prescribed as

05.09.2013, 28.10.2013 and the remaining at the
time of possession.

Delayed interest for not paying the installments by

the allottee in time was at the rate of 12% for the
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fir : A
st month of Aelay and 15% for the second month

thereafter at the rate of 18% till cancellation.

V. Possession wag tq be given within one year of the B
allotment letter failing which interest was payable
.by the developer at the rate of 10% per annum on
the deposit made by the allottee.
vi.  The allottee protested against the additional area
and the price assigned to it.
vii.

On 18.09.2020 the respondent égreed to reduce the
price of additional 50 $q. yards area to Rs.11,500/-
per sq. yard instead of Rs.27,000/- demanded
carlier, thereby applying a uniform rate for the
entire vp’lot. According to' this letter and after
rescheduling the price the total sale consideration
came to Rs.28,75,000/- out of which Rs.6,20,000,-
‘already stood paid and the balance of
Rs.22,565,000/- was payable in installments. No

amount was paid by the appellant thereafter

towards the sale price in terms of the allotment. The
' complaint was filed with a grievance of delayed
pOSSCSSiOﬁ and during its pendency the cancellation

order was passed by the respondent.

5. Now to proceed analytically and answer the controversy

P
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; R e we would have to revert back to the initial fact of the
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respox
spondent making an offe; ol & plot of 200 8q. yards in

the year

| year 2005 whep the project had not even been
conceptualized o launcheq. There was no agreement to
sell executed between the parties.

Hence e is to :
ven if one is tq 1gnore this crucial aspect, the fact

of accepting money by the developer from a IDI‘OSPffCUVe

allottee withoyt there being a Concreu?ed launch of a

pI‘O_]CCt \ff}ildwbe n dear v1olat10n of the prov151ons of

the PAPR}“: Act ind the respondent, being in breach of the

p{eymons of the law ought to be proceeded agamst Be

that as it may, an agreement was entered mto on
ST

30 05 2012 when the respondent offeled a 250 9. yards
plot 1nstead of QOO sq

yal ds plot for whxch the appellant

had asplred The addmonal S0 sq. yards was never
sought for by tbe appellam and thus to gwe thlS

addmonal area to an unwiliing buyer and demand a

<, .,,'\';,_\ '
K:?\;\_:‘ aE ,;‘*/9

A hlgher pnce for this extra -50- 8q. yards ‘was highly

N

1 7(\
R
L 7% Zarbitrary.
R

N ”“I it ".'-.;"\‘(

U7 The appellant therefore cannot be faulted with to deny
any further payment to ihe reSpondent in this regard
prior to 18.09.2020 because cventually, through a letter

ldated 18.09.2020 the respondent agreed to apply a

uniform rate of Rs.11,500/- per sq. yard for the entire
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250 sq. yards plot dcredmg to the grievance of the

appellant.
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8. In fact the dispute inter g6 between the parties can be

narrowe Aa
d down (o this date which can be considered as a

starting point tq determine the rights of the parties. It
has to be kept in ming that this is a case demanding '::
settlement of equitics because of the peculiar facts. For
‘more than 7 years tﬁg respondent retained an amount of

Rs.6,20,000/- withoug offering any.tangible benefits to

the appellant and then offered a plot of higher dimension

with an additional cost.

9. To my mind the respondent cannot hold the appellant
responsible for not makinig the payments demanded by
him in the year 2013 as the appellant was justified in
contesting the price of the additional 50 sq. yards area. It
is only after 18.09.2020, that such a default by the
allottee can be considered. On the oﬂler hand the allottee
stood deprived of beth i.e. his money and a plot since

';(;,,_’f : ’.-‘;,\%;\ . } 2005. To make matters worse when the complaint was
B Ry i e e et Sancolied o st R

g}

\rﬁ{; appellant on this ground and then alienated it in favour
% y '

of some other person thus, adding insult to injury.

10. An argument has been raised repeatedly during the
course of hearing that the appellant has not questioned

cancellation and hence the appeal be dismissed.

, 5 artics we ‘lis en
Do $L1/.d1 is to be kept in mlnd that (e partics w e at lis’ wh

the cancellation took place and nothing precludes the
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‘¢ of developments which
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e durmg the. pendmcy of a |lS before i€ s

1est0re the SN

h( pax tmb 10 8 status qug ante. It is evident that
,;_

the 1espondent fesorted to thes

€ tactics in order to

L

frustrate the nghts of the dppe

heftta lon to \tate that Such an action needs to be

llant and there is no

A

deprecated The C&ILLBH&UOI’I Necessarily has to be set

12. Having said 80, the question of relief now has to be

answered which can be very simplistically put as below:-

(@) The respondent. erijoyed  the advantage  of

Rs.6,20,0_9_0_'/—“:s,ince the year 2005 till date and

therefor§ Is accountable and liable to compensate
the appellant by adjusting this amount along wﬂh
the (interest'towards the prrice‘of the plot of 250 sq.
yards’otfered by the respondeht for which ‘the

i (/‘A stdrtmg pomt Is 18 O') 20?0}"1

W K}

R (b) The respondent shail immediately offer a 250 sq.
e

yards plot in its Mega Residential Project Sector 94,
Mohali within a period of three months from the
date of this order in lieu of plot No.144 which

though allotted to the appellant now stands sold to

An

1 1 a third party. The appellant in turn shall take the

°R161NA NNED COPY OF THE
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S ' l Ji01 alte ng the payment
i th € IJIDI lﬂ.hL] 1 ;1akmg € ]
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calculate al the rate

of Rs.11,500/- per sq. yard
along wiy @ it

& With the terest at the rate prescribed under
the Act re ith R -

Ct read with Rule 14 of the Rules commencing

fron . '
rom 18'092020 when the Tespondent agreed to

curtall the prics of additionag 50 sq. yards. The

respondent is fighle 14 pay interest on Rs.6,20,000/-

for retaining the amount from 2005 till 2020 which

shall Carry an interest at the rate of 7.5% since we

cannot bind the Tespondent to a statutory interest

prescribed under the RERA Act which came into
existence. o the year 2016, besides 2020 has been
taken by ME as a starting point when the
respondeht applied s uﬁiform rate of Rs.11,500/-
Per §q. yard to the plot in question. Prior to the year
2020 the appellant candot be faulted with for not

paying the instaliments despite the offer made to

him, since there was no plot offered till 2013 and

then when the offer was made it was with an

unacceptable baggage of 50 sq. yards at the rate of
Rs.27,000/- per sq. yard. >The respondent could not
justifiably feist this upon the appellant. The
respondent is aiso liable to pay statutory rate of
interest for the delayed possession w.e.f. 18.09.2020

till the time the possession is handed over.
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These two amounts g determined shall be mutually
adjusted and the POssession handed over to the appellant

after these adjustments have been effected,

The plea of the appellant having paid an amount of
Rs.9,00,000/- remaing unsubstantiated and hence o

interference i$ warranted on this account.

e e e

4.

JUSTICE MAB.ESH GROVER (RI (RETD )
CHAIRMAN
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